32

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honoradle George P, Hudson
County Attorney

Jones Gounty
Anson, Texas
Dear Sir: Opinton NHo, “Quld
Re: Articles 793-and 7§
- Coe €y Po » X

aan rncoiruﬁ and
Wo gquote from your

" Your request for s
carefully considered by
request an tellauut

f Jones County
: Q_are placed in the
Jones county ja f1ne ln nis-demesnoy
= ng ol 3;11 and
. ﬁ’-l‘
exoept whek plaged in -ni to lay out & pesu-
niaxy rina ,:,‘._.a ln stlice Qourt then they
' bn thelr fineéand
in no event can
Innmnnt in the

y oonf

ols 794 Co Cy P« ¢an the ocnmis~
rt 4L Jones County caussd t¢ worked
 whé are placed in the county jJail on
arior eharges? OCan they only work the

# & day if they so desire? What they
ubuld lik: to éo is to werk the prisoners only
in the mornings and 1f a prisoner refused to
work and there is no exeuse for such refusel
then he will not be foroed to work dbut will

only be given orsdit for $1.,00 for each 4ay in
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jail thet he refuses to work. If when suoh
ecnvict 18 called te work and does work then
he shall be given credit of §$3.,00 per day on
his fine and costs, Can a prisoner refuse to
work and be punished for such refusal by the
court? Also Art, 793 C., C. P., Opinion 0-147,

*Under Opinion 0-1081, from your depart-
ment it is stated that the county does not
heve the authority to work prisoners on the
¢ity streets, because such 1s not publie works
of the ecounty. HNow, oan the oommissioners
eourt order, that the olity parks of the county
are in need of care and that there are oreeks
in said parks that due to the atagnant water
and growth around such oresks in seld parks,
seld parks are a menace to health and order
that county prisoners be used to remove such
monase to the health of the psople of the
opunty of Jones, I am unabls to find any law
on the matter of how priscners might be used
in any manner other than on county projects
and I would appreciate it if you might assist
ma in this regard.”

Artiole 793, V. A. C. C. P., reads as follows;

"when a defendant is convicted of & mis-~
dsmeanor and his punishment is assesssd at &
pscuniary fine, if he is unadble to pay the fine
and costs adju&ged againat him, he may for such
time as will satisfy the Judgment be put to -
work in the workhouse, of on the county ferm,
or public improvements of the county, as pro-
vided in the succeeding artiols, or-ir there
be no such workhouse, farm or improvements, he
shall be imprisoned in jail for a sufficient
length of time tc discharge the full amount
of fine and costs sdjudged against him; rating
such labor or imprisonment st Three Dollars
($3.00) for each day thereof.™ -

Article 794, V. A. €. C. P,, raads as follows:

"Whers the punishment assessed in a con~-
vietion for misdemeanor is confinement ln jall

}
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for more than one day, or where in such con-
viction the puniahman£ is assessed only at a
pecuniary fine and the party so oconvioted is
unable to pay the fine and ocosts adjudged
against him, these so eonvicted shall be re-
quired to do manual labor irp accordance with
the provisions of this article under the fol-
lowling rules and reguletions:

"l. EFaoh commissioners oourt may provide
for the erection of a workhouse anil the estab-
lishment of a county farm in oonnection there-
with for the purpose of utilizing the lador of
sald parties so convioted,

"2, Such farms end workhouses mhall dbe
uvnder the eontrol and menagement of the ocom-
missloners oourt, and seld court may adopt such
rules and reguletions not inoonsistent with the
laws ap they deem necessary for the successful
manegenment and opsration of seid institutions
end for effectively utilizing gaid lador.

"3. Sueh overseers and guards may be em~
Floyed under the authority of the eommissioners
court as may be necessary to prevant escapes
end to enforce such labor, and they shall be
jaid out of the county treasury suok compensa-
tion a8 s4id ecourt may preseribe,

%4, Those so convieted shall be so guarded
while at work as to prevent esoaps.

*S. They shall be put to labor upen the
rublic roads, bridges or other public works of
the county when their labor cannot be utilized
in the county workhouse or couniy farm,

"6. They shall bs required to lebor not
less than eight nor more than ten hours esach
day, Sundays excepted. No person shall ever be
regquired to work for more than one year.,

%7, One who refuses to labor or is cthere
wise refractory or issubordincete may be punished
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by solitary oconfinement on bread and water or
in such other manner as the commissioners
court may direet.

- "8, ¥%hen not at labor thesy may be con-
fined in jell or the workhouse, as may be most
convenlent, or as the regulations of ths com~
missioners court may presoribe.

: "¢, A female shall in no case be required
to 4o menual laber ex¢ept in the workhouse,

10, One who from afe diseases, or other
physicel or mental disabd lity is unable to do
mapual ladbor shell not be reguired to work, but
shall remain in jell until his term of imprison-
ment 1s ended, or until the fine and costs ad-
judced against him are discharged aoccording to
lew, His inability to 4o manual labor may be
determined by a physiclan appointed for that
purpose by the oounty judge oy the sommissioners
court, who shall be psid for such servies sueh
conpensation as said court may allow, .

"l1l. One convicted of & misdemeanor whose
punishnent either in whole or in part is im-
prisonment in jall may avoid manuel lader by
paykent into the county treasury of one dollar
for sach Zay of the term of his imprisonment
and the receipt of the county trezsurer to tﬁat
effact shall be sufficient suthority for the
sherifr to detain him 4in jail without labor."

Article 920, V. A. C, C. P., applicabla te justice
court conviotions, reads as follows) -

»s defendsnt placed in jail oan aceount of
failures to pay the fine and vosts ocan be dis-
charged on habeas corpus by showing:

"}, That he is tco poor to pay the fine
and costs, and '

*2., Th=t he has remained in jell a suffi-
client length of time to satisfy the fine and
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ment

goats, at the rate of threes dollers for each
ay.

"But the defsndant shall, in no case under
this article, be discharged until he has been
impriscned at least ten days; and & justioce of
the peace may discharge the defendant upon his
showing the same cause, by applieation to such
justice; and when such application is granted,
the justlce shall note the seme on his docket.™

¥e quote from opinion No., 0-1655 of this depart-
as follows:

*The Court of Criminal Appeals has recog-
nized a distinotion between the oredit tc be
allowed for service in jail under the two pre-
cellng statutes. Article 793, sura, applies
to the satisfaetion of Judgment in misdemeanor
cases in courts other than justice ccurts. See
Ex Parte Fernandez, 57 8, W, (24) 578; Ex Parte
Hci[.aughlin, 8C 8, W, (“} 788, : :

"In the Fernandez cese, the relator, Fere
nandez, wes convicted in the District Court of
Nusces County, Texas, of a misdemeanor and his
punlshment assessed at a fine of $50,00 and
coste, amounting to $18,00. Presiding Judge
Morrow in this case wrote the following:

"!The chaptar in whieh Article 920,
supra, appears, is one havinf refsronos
to a Judzment of oonviotion in a orim-
inal =otion hefore a Justice of the
peace., From what has been sald it ias
apparent that the statutory snactments
make a distinetion on the subjest et
hend with reference to the conviction
of a nlademeanor bzfore the jfustice eof
the psace and the conviction of a mis-
demeanor in courts of higher jurisdice
tion. The reeson for the distinotion
may bs only a matter of conjecture.
Since the statutory direction was definite
in its terms, the duty of the coury to
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apply it es written 1s mandatory.

Fowever, it may be said that the jus~
tice courts are limited by the Con-
stitutfon (Art. 5, Seo. 19} in erim-

inal matters to & fine not exceesding
$£00.,00, while under Article 5, Sec~

tion 16, other courts are glven juris-
¢iction 1n misdemeanors of much higher
srade and with penalties far more severe,!

"In opinion No. 0-1015 by Asgistant Attor=-
ney Gensral BenjJamin Woodall, dirsoted to Hon-
oratle Tom Seay, County Attorney, Potter County,
Amarillo, Texas, appears the faliowing languaget

"*In arriving et the proper eredit
to be allowed for servies in Jjail
undext s convicticn in the Justice
court, we muat observa the provisions
pf Article $20, Code of Criminel - e
¥rooedure, supre, that "the defendant
3hall, 1n no cass, under this article,
he discharged until he has besn inm-
prisoned at least ten days;™

"tIt i=, therefore, our opinion that
a prisoner convietdd in the justice
court, when his totel fine apd costs
is & sum under Thirty Dollers ($30.00)
should receive eredlt for only one~tenth
of the total amount for esoh day he .
served * * *1 e R

"In the Melaughlin case, 60 8. W. (2d) 7886,
the relator was convietéd in the ocorporation
court of El Paso, Texas, end his fine assessed
at Thirty Dollers ($30.00). In that case, it
was held that Article 793 was appiicable, end
that Article 920, alone was applicable to ocon-
victions before the justice of the peace.

"From the holdings in the Fernandez case
and the MoLaughlin ¢ese, and the recent opinion
delivered by Judge Kreuger in the Ex Farte
Ferguson case, it is spparent that a prisoner
is entitled to Three Dollars ($3,00) per day for
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service in Jail under & convietion of =
nmisdemeanor in any eocurt. The only 4if-
farenca in the applications of Artiocles
7¢3 and 820 between the justice court and
other court wonvietionk is that when a
priscner is osnvicted in a Justice oourt,
and serves his time in jJail, The ’
in no case, ba discharged unti ]

been Imprisoned at Jeast ten days.
We enclose herewith & copy of seid opinion.

Opinion XKo. 041061 of this department holds that
conf:y prisonsare ocannot be worked on the public streets of
& Ci0Y. :

You a2re respectfully advised that 1t is the opin-
ion of this departmentt

1. The Commissionsrs’ Court has authority to work
sounty prisoners placed in jall who have been ¢onvicted of
misdemsanors.

£, BSeotion 6 of Article 794, suprs, sets the work-
ing day at "not less than eight nor mere tham ten hours esch
day, Sundeys excepted.” Seotion £ of sald article provides
tha% the Commissioners' Court "may sdopt suock rules and regu-
lations not inconsistent with the laws as they dsem nesessery
for the successful mane:cement and operstion of szaid insti-
tuticns and for Sffectively utilizing said labor.,” It is
our ¢plnion that the Commissionera' Court should follow
Seoction 8 of Artiele 794, supra, and in no svent work the
priscners mowe than ten hours per day; howevsr, if there is
not sufficient work to keep the prisoners dbusy for & full
day or if ths court beliaves that thelr labor can be more
effectively utilized by working them one-helf day, we can
see@ no reason why this would not be in substantiai compliancs
with the statuts,

' %. BSuech prisopers must be given oredit for $3.00
per day refardlasa of whether they work on eounty profects
or lay their fine and costs out in Jail, (Subject to the
limitations of Article 920' Ye Ao Co €, ?.. explalined in
opinion Ko. 0-1655,)
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4. MistGeneancr ocvnviots whose punishment either
in whols or in part is inpriscoomant in jall may aveid zanuel
labor by payment intc the sounty treasury of one dollar for
esch day of the term of his imprisonment, as provided by
Section 11 of Articla 794, supra,

5. If suoch priscners refuse to work they may de
punished by "solitary confinement on bread and wmater or in
sush other manner as the Commissionsre' Court may direct.”
{See Seotion 7 of Article 794, suprs.) However, it is our
opinion that "suoh other manner* must be reasonable and not
anouat $o orusl and unusual punishment,

: 8. If the Commissioners' Court ia unadls %o
asours labor from & prisoner after resorting %o the remedy
provided by 88ection 7 of the article, and the prisoner
remics in jall, it is our opinion that the priscner would
atill be antitled to oredit at the reate of $3,00 per dey -
{subgeet to the limitations of Article 920, V. A. 0. G, P.,
as pointed out in opinion No, O=1855); and that the Com-
missioners? Court would have no authority te “doek”™ him
$2.00 per day for sach day he refused to work,

7. It ig our furpthsr opinion that the Commissionerst
Court has no authority to work such priscners on the oity park
or any other aity projest. They must be worked on county
projeots,

Trusting that this sstisfactorily answers your
inquiry, we are

Yery truly yours

FPROVED avg/Je ATTORNEY OXNERAL OF TEIAB
’ 1
FIRST aq By = g W
8
¥IF160
ENCLOSURY
APPROVED
OPIMION
COMMITTER

P70




